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Application to register the Cherry Orchard Playing Fieid
at Herne as a new Village Green

A report by the Director of Environment and Waste to Kent County Council's Regulation
Committee Member Panel on Tuesday 2" September 2008. ,

Recommendation: | recommend that the County Council endorses the advice received
from Counsel that a hon-statutory Public Inquiry be held into the case to clarify the issues.

Local Members: Mr. A. Marsh ‘ Unrestricted item

Introduction

1.

The County Council has received an application to register the Cherry Orchard Playing
Field as a new Vllla%e Green from local resident Mrs. R. Bowley (“the applicant”). The
application, dated 6™ January 2004, was allocated the application number 583. A plan
of the site is shown at Appendix A to this report and a copy of the application form is
attached at Appendix B.

The application under consideration is in fact a re-submission of a previous application
(“the first application”) made by the applicant for the same site. The first application
was rejected by a Regulation Committee Member Panel on 21% March 2003 on the
grounds that it was considered at that time that the use of the land was not ‘as of right’
(i.e. without force, secrecy or permission). This decision was based upon the fact that
the land had béen acquired by the local authority under the Physical Training and
Recreation Act 1937 for use as a sports and recreation field, which meant that use of
the land by local residents had been with the implied permission of the local authority. |
shall return to this point later in this report.

Members will also note the considerable, and indeed regrettable, delay in bringing this
application before the Regulation Committee Member Panel. This has been due to a
combination .of factors (including the long-awaited Oxfordshire’ judgement from the
House of Lords) but was largely in response to Counsel’s advice for the need to await a
decision in relation to a similar Village Green application elsewhere in this County
before proceeding with the determination of this application. Further advice was
recently sought from Counsel and it was felt unreasonable to delay this application any
further.

Procedure

4,

The application has been made under section 13 of the Commons Registration Act
1965 and regulation 3 of the Commons Reglstratlon (New Land) Regulations 1969.
These regulations came into force on the 3™ January 1970 and provide for applications
to be made to register new Village Greens in accordance with section 22 of the 1965
Act

! Oxfordshire County Council v. Oxford City Council and another (2006)
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TER

Although the Commons Registration Act 1965 has now been replaced by the more
recent Commons Act 2008, since this application was received prior fo the coming into

" effect of the 2006 Act, it must be dealt with under the original legislation.

For the purpose of this application, therefore, section 22 of the 1965 Act (as amended
by section 98 of the Countryside and Rights of Way Act 2000) applies. 1t defines a
Village Green as: _
Yand on which for not less than twenly years a significant number of the
inhabitants of any locality, or of any neighbourhood within a locality, have
indulged in lawful sports and pastimes as of right, and either:
(a) Continue to do so, or
(b) Have ceased to do so for not more than such period as may be
prescribed or determined in accordance with prescribed
provisions’.

As a standard procedure set out in the regulations, the County Council must notify the
owners of the land, every local authority and any other known interested persons. It
must also publicise the application in a newspaper circulating in the local area and put
up notices on site to publicise the application. The publicity must state a period of at
least six weeks during which objections and representations can be made.

The Case

8.
~ playing field situated adjacent to the A291.Canterbury Road in the village of Herne. It is

The area of land subject to this application (“the application site”) consists of a large

bounded in the main by residential properties and Is accessed via enirances from
Canterbury Road to the west of the site, Woodrow Chase to the north and alleyways
leading from School Lane to the south. ' :

The application has been made on the grounds that the application site has become a
village green by virtue of the actual use of the land by the local inhabitants for a range
of recreational activities ‘as of right’ for more than 50 years.

10. Included in the application were 22 user evidence forms, 55 letters of suppbrt and five

letters from residents who have known the Cherry Orchard Playing Field for over 40
years. A summary of the user evidence is attached at Appendix C.

Consultation

11.Consultations have been carried out as required. Local opinion on the application is

divided, with a number of letters having been received both in support and in objection
to the application. This is due largely to the fact that the Parish and City Councils have,
over recent years, sought to provide additional facilities on the application site (such as
a ball park and the installation of exercise equipment) which has generated a great
deal of local debate. Many of the letters of objection do not attempt refute the evidence
of use of the land by local people for recreational activities, but instead refer to the fact
that Village Green status might prevent the construction of such additional facilities®,
However, it is important to note that the County Council is not able to take into

2 Under the Commons Act 1876, encroachments or enclosures, or the placing of any structures upon fown or
village greens (unless placed there with a view to the better enjoyment of the green) are considered to

constitute a public nulsance
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consideration issues relating to suitability, desirability or amenity when determining the
application, since the application must be determined solely on the legal tests
described above, as set out in section 22 of the Commons Registration Act 1965.

12.The Herne and Broomfield Parish Council (“the Parish Council’) has also objected to
the application on the following grounds: ' :

» The application site is covered by the provisions of section 32 of the County of
Kent Act 1981 (trespass on playing fields) and a notice to this effect is displayed
on the site; -

o The application site was compulsorily purchased from a developer in 1957 under
the Physical Training and Recreation Act 1937,

o Canterbury City Council rents out the football pitches and has erected notices
prohibiting dog fouling and golf, thereby establishing that the public can only use
the area subject to conditions of use;

. o The purpose of the application is to prevent the construction of a Multi-User
Games Area (MUGA) which is designed to enhance the use of the application
site for informal recreation. Local residents are generally in favour of this as
there is no other land available within the parish; and

o There is a more suitable site for village green status a few hundred yards south

~ of Cherry Orchard.

Landowner

13.The application site is owned by Canterbury City Council (“the City Coungil”), the
successor to the Herne Bay Urban District Council which originally acquired the land by
a conveyance dated 17" April 1957 “for the purposes stated in the Physical Training
and Recreation Act 1937, :

14.The City Council has objected to the application on the grounds that use of the
application site is with the permission of the City Council and cannot therefore be ‘as of
right as is required to satisfy the legal tests for registration of the land as a Village
Green. This view is based on several main points:
o That the City Council has maintained control over the use of the land by
.charging a fee for the hire of the cricket and football pitches, thereby assetrting a
right as the landowner to exclude any other users of the application site;
e That since the land is held under the Physical Training and Recreation Act 1937,
use by local résidents is pursuant to a right which already exists and is therefore
‘by right’ not ‘as of right'. '
o That a notice erected under the County of Kent Act stating that it is an offence to
' remain on the premises after having been asked to leave provides a further
manifestation that the use of the land by local residents occurs with the
permission of the City Council.

Discussion

- 15.There appears to be no dispute, and certainly the Gity Council accepts, that local

residents have used the application site for recreational purposes for a number of
years. It Is clear from a visit to the application site that access to it by local residents
would be difficult to deny given the lack of fencing or barriers, and there is nothing in
the user evidence to suggest that access has been hindered or prevented at any point
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the past. Therefore, the main issus in this particular case is whether the use if the land
has been ‘as of right’.

16.The definition of the phrase ‘as of right’ has been considered in recent case law.
Following the judgement in the Sunningwelf case, it is considered that if a person uses
the land for a required period of time without force, secrecy or permission (nec vi, nec
clam, nec precario), and the landowner does not stop him or advertise the fact that he
has no right to be there, then rights are acquired and further use becomes ‘as of right’.

17.In this case, thers is no suggestion that use of the land for recreational purposes took
place by force (for example, by breaking down fencing to gain access) or secretively. In
fact, the site has been open and freely available for use for many years and the City
Council has never actively sought to discourage the use of the land by local residents,
There is, however; a serious question regarding the third limb of the ‘as of right
.principle with-regard to whether use of the land by the local residents has been with
permission. :

18.Permission in this context can take various forms: it can be express permission which
is communicated to local residents (e.g. by way of a notice placed in a prominent
position on the site) or it can be express permission which is not communicated to local
residents (e.g. by way of a formal deed intended to permit recreational use of the land).
Alternatively, permission may be Implied when overt actions are taken by the
landowner to communicate 1o the users that their use is conditional and may be
terminated at any time, for example, by charging a fee for entry.

19.Finally, there may be Instances where there is neither any express permission nor any
communication with the users. For example, such a situation may arise where land is
held in a statutory public trust (e.g. under the Public Health Act 1875 or the Open
Spaces Act 1910) for the specific purpose of public recreation; users may not
necessarily be aware of this trust, but their use Is nonetheless ‘by right’ (because the
trust specifically provides a fight for them to be there) and therefore not “as of right'. It is
under this final point that the Gity Council argues that use of the site is with permission,
on the basis that the land is held under the Physical Training and Recreation Act 1937
for the purpose of a public playing field. :

20.The City Council also refers to a notice erected on the site under the County of Kent

Act 1981 stating “it Is an offence to remain on premisés to which this section applies
[which includes a playing field] after being requested to leave them or, without lawful
authority to be on such premises within one month after being so requested’. This,
according the City Council, shows that those people using the application site were
there with the permission of the Council and could be requested to leave at any time.
The applicant, however, asserts that this notice was displayed to the rear of a changing
room block and has been illegible for many years, thus making it logical to assume that
most users would have been unaware of its existence; if the City Council were placing
reliance on this notice to trump ‘as of right’ usage, then it could reasonably be expected
that the notice would have been displayed prominently at one of the seven entrances 1o
the application site.

8 R v, Oxfordshire County Council, ex p. Sunningwell Parish Council (2001)
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ITEM 3

21.The Laing® Homes case has dealt in the past with the impact of agricultural activities in

22,

respect of applications to register land as a Town or Village Green and clarified that
local inhabitants moving out of the way to enable the landowner to carry out such
activities creates an interruption the required twenty-year period of use. This is known
as the ‘deference issue’ which has been more recently strengthened in relation to other
non-agricultural activities in the Redcar® case, which related to the use of a golf course
for informal recreation by local residents. In Redcar, the application to register the golf
course as a Village Green was rejected on the basis that the local inhabitants had
respected the primary use of the land by fee-paying golfers which meant that their own
use was dependent upon the land not being used by the goifers (and therefore the
landowner) for other purposes. :

In respect of the application at Cherry Orchard Playing Field, there is no question that
there may well have been deference by local inhabitants deferring to those playing
football and cricket. However, there is also no question that there are other areas of the
application site where there may well have been no such deference.

Advice from Counsel

28,

24,

Counsel's advice on this issue has been sought. Counsel's view with regard to the

County of Kent Act 1981 notice was first and foremost that this notice could not have
any legal effect unless it was erected in an appropriate place and maintained.
Notwithstanding the positioning of the notice, Counsel felt that in any case the notice
could not be conveyed as providing the public with a right to be on the land when the
effect of the notice is actually to confirm that those people entering the site are there as
trespassers that could be asked to leave at any time ~ this is the fundamental principle
at the heart of the ‘as of right’ concept since rights cannot be acquired if the users of
the site are there by right'. In this case, no reasonable user would conclude from the
wording of this notice that they were on the site with the permission of the landowner.

Counsel has also advised that the County of Kent Act nhotice appears to be wholly
inconsistent with the statutory right which the City Council claim was conferred to the

_users by the Physical Training and Recreation Act 1937. There is a contradiction in that

if users are on the land ‘by right, then the City Council has no authority to require
anyone to leave or deny subsequent re-entry, as is suggested by the notice. There is
also some uncertainty as to the exact scope of the Physical Training and Recreation
Act 1937 since it could be argued that land was acquired for the specific purpose of
providing playing fields and as such the use of the playing fields is *by right’ (regardless
of whether or not a fee is paid), but that this right does not automatically extend to the
other informal recreational use of the site by local residents which takes place ‘as of
right’.

25,

In relation to the ‘deference issue’, Counsel has advised that the Redcar Case
combined with the accepted understanding originating from the Laing Homes case
would enable the evidence to be better tested, especially since there may well be areas
of the application site where there has been no deference to the landowner by users at
all. S

* R (Laing Homes Lid) v. Buckinghamshire County Council (2003)
% R (Lewis) v Redcar and Cleveland Borough Council (2008)
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Conclusion

26.In my view, before any decision is taken, the County Council should heed Counsels
advice to hold a non-statutory Public Inquiry to explore the issues further. The
application is evidently very emotive locally and the case has a long history;
acceptance or rejection of this application will have a significant impact upon the future
management of the Cherry Orchard Playing Field and it is important for all concerned
that the true status ‘of the application site be determined based upon all of the
information available. In particular, there is a clear dispute of fact with regard to the
effect of the County of Kent Act notice and the effect of the Physical Training and
Exercise Act 1937. ’

27.Although the Redcar case has strengthened the law in relation to deference, the
circumstances at the Cherry Orchatd Playing Field are fairly unique In that significant
areas of the application site are not subject to formal games of cricket and/or football.
In the Oxfordshire case, Lord Hoffman endorsed the suggestion that the Regisiration
Authority is entitled to amend the application and register a smaller area than that
claimed and the County Council therefore needs to consider whether smaller areas of
the application site have been used in the approprlate manner. Given that the user
evidence forms relate to use over the whole site, it is practically impossible to reach a
view on this based on the written information currently available. It is considered that
the best way to achieve this is for a Public Inquiry to be held so that an Independent
inspector can reach a recommendation and consider all of the relevant issues.

Recommendations

28.1 recommend that Members endorse the advice received from Counse! and that a non-
statutory Public Inquiry be held into the case to clarify the issues.

Accountable Officer: ‘

Dr. Linda Davies — Tel: 01622 221500 or Email: linda.davies @kent.gov.uk
Case Officer: :

Mr. Chris Wade — Tel: 01622 221511 or Email: chris.wade @kent.gov.uk

The main file is available for viewing on request at the Countryside Access Service,
Environment and Waste, Invicta House, County Hall, Maidstone. Please contact the case
officer for further details.

Background documents

APPENDIX A — Plan showing application site

APPENDIX-B=Copy-of-applicationform
APPENDIX C — Table summarising user evidence
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Official stemp of registration author | APPENDIX B:
indicating date of receipt Copy of application form
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. COMMONS REGISTRATION ACT 1965, SECTION 13
APPLICATION FOR THE REGISTRATION OF LAND WHICH BECAME’
A TOWN OR VILLAGE GREEN AFTER 2nd JANUARY 1970
To the 1 ' '

Appliqaj,iqz_z is hereby made for {;,Ee registration as a town or village green
of the land described below, which became soregistrable aftef Zad January

1970, .

Part 1

(Give Christian names
or forenmes and
surname or, ip the case
of @ body corporate or
unincorporate the full
title of the body. If

part 2 is not completed

all coimespondehge ond
notices will be sent.to

Name and address of the applicant or (If mors than one) of every applicant.

K
r

L

Rorn tlaey Bowrey
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| e : . L

. the [ifs_! pamed : ’
applicait.) C"’\/ (O ?‘@
. Pat?2 “MName and addreds of soligltor, If any.

_;szlii.s- part should be

_ completed oily if a

wsolicitor has. béen

Zapplication. If it is
Gompleted, all

" correspondence and

notices will be sent

fo the solicitpr.)
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Particulars of the land to bs raglstered, l.e. the land claimed 1o have

‘Part 3
become a town or ¥illage green.
Name by which ususdlly knovmn CHE')’ULY @‘ZCH’”‘RD (LAY NG

: e
Locahty H‘E@m:: et :
‘ Colour on plan herewith (3%,4 (g @j ﬁﬁ—‘/‘ S ~ { é )
©  Patd On what. dam d:d the [and bea.ome a town or villaga green?
\) @(& \/\,\%rm/s % Qv GO (,L
Part b “How dlid the land bacome a iow'n or village green?

%\1 WS & 6% | 6 ca \M«Q/\,w\:*\,\/MYg g%al?.{';m/omq
m\) QOJ@M w»ﬁt()y\?\/ th.MCWC/‘L

Hame and address of every person whom the applicant believes to ke an

Part 6
‘ owner, lesses, tenant or occupler of any part of the land clalmed to have
become a town or ylliage green. {If none are known, wrlie “nene’t.)
e uAd %Wak @\’(‘7' @OWNC/““
W .. . . .
Minivaey 1C0AD -
(Z@vxf A NN 7 .
\Len T N
2B NN AL
Part 7 For _applicatic;ns to ragisier substituted land (go¢ Note §) to be;}j(sregarded

in other cases.

Particulars of the “taken land”, i.e. the land which ceased to be a town or
vﬂlage green (or part thereof) when the land degeribed in part 3 became a
town o vﬂlage green {or part).

Name by which usually known
Locality
Colour on plan herewith (if any)

If registered under the 1965 Act, register uait No(s),

"
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Part'8 " Llgt of supporting decumenta sent herewith, i any. (If noné are sent, -
write ‘‘none’’.)
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(See Note 9) STATUTORY DECLARATION IN SUPPORT

To. be made by the applicant, or by one of 'th_e applicants, or by his or their
solicitor, or, if the applicant is a body corporaté or unincorporate, by its
solicitor or by the person who signed the application. )

! Insert full nome (ond I Q\N’(\A \’\ \ \\{—}{L\f %ow \ eIV
address. if not given in aole,mnly and sincerely declare as follovéé:— '

the application form).
2 Deleie and cdapt as 1.2 I em {(the person (oﬂe,oﬁaﬂie«pems) who (has)(kave) signed the foregoing

necessary. . application)) ((the-solicitorto-tthe-applivart) (-
8 Insert name if applicable. one of the applicants)), .

2. 1 have réad the Notes to the application form,

. 8 The facts set out in the application form are fo the best of my knowledge
and belief fully and truly stated and I am not aware of any other fact which
should be brought o the attention of the registration authority as likely to

_ affect its decision on this application, nor of any document relating to the .
" matter other than those (if any) mentioned inparts 8 and 9 of the application, (‘Em
4, The plan now produced and shown to me marked ’Q 2
is the plan referred to in part 3 of the epplication. . e

4(! 3

4 Insert “marking” as
on plan.

5.° The plan now produced and shown to me marked

6 Delete this paragraph
is the plan referred to in part 7 of the apphcatmn.

if there is no plon
referred to in pert 7,

3

And I make this solemn declarstion, conscientiously believing the same to -
to true, and by virtue of the Statutory Declarations Act 1836,

.' . <€ .
. — - )
‘Declared by the seid Q\/\, R " ON(“’U. fosrenmies )

v T g ————————————sts e br s sssats s )
o W ) L 2

.,gt . ?QN..Q&. fo\/w Bmersssisssssrens ) R tisase ety seurssnnasnis
” Stgnatwe of Declarcmt

dn the émfvw\f‘—’\ of...;, KQ‘NN S ; ' -

. . -'Befora me /
S1gnature - (;L Lu/\@«s«— M .

- Address ..{22. ....) &0, Cppf\”ﬁ .............. N

3 '\gwyas\rxz o e AN 8.2\ 16 W

'.:-,-Quahfication TMVL &5 m ltti? ! Z—OMCZ.@&V\ C’D‘”&”j q MQ/VJ/

S REMINDER TO OrFlCER TAKING DECLARAT!ON.

Please initial all alterations and mark any plan as an exhibit.
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APPENDIX C:
Summary of evidence of use by

local people
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